In the United States Court of Federal Claims
No. 98-837C

(Filed: May 15, 2001)
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Robert A. Jablon, Washington, D.C., attorney of record for plaintiff.

Genevieve Holm, Washington, D.C., with whom was Acting Assistant Attorney General
Suart E. Schiffer, for defendant.

OPINION

LYDON, Senior Judge:

Thiscaseisbeforethe court on motionsfor summary judgment. Plaintiff, Brazos Electric Power
Cooperdtive, Inc., seeksthe return of $16.5 million assessed by the U.S. Department of Agriculture, Rurd
Utilities Service, against Brazos as a penalty arising from the prepayment by Texas Utilities Electric
Cooperdtive, Inc. of apromissory noteto Brazosthat had been assigned to Rural Utilities Serviceasa
mechanism to repay Brazos debt to the Federa Financing Bank. Plaintiff clamsthat the Government’s
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acceptance of the prepayment from TU Electric and collection of the prepayment penalty from Brazos
breached the Government’ s contract with Brazos and violated agoverning federa statute. For the reasons
set forth below, the court grants plaintiff’s motion for summary judgment as to liability and denies
defendant’ s cross-motion for summary judgment.

EACTS

Brazos Electric Power Cooperative, Inc. (Brazos) is anon-profit electric power cooperative
organized and operating in the State of Texas. Since 1956 Brazos has financed various construction
projectsfor the purpose of furnishing and improving e ectric servicewithloansfrom the Federa Financing
Bank (FFB), an arm of the U.S. Department of the Treasury. These loans (Brazos FFB Debt) were
guaranteed by the Rurd Electrification Administration (REA), an agency in the Department of Agriculture
that later (1994) becamethe Rural Utilities Service (RUS). RUS acted asthe FFB’ s agent in collecting
payments on Brazos FFB Debt, which by 1994 totaled more than $336 million. Prior to 1993 therewere
strict statutory limitations on the right of FFB borrowersto prepay their loans.

INn 1979 Brazos purchased a 3.8 % share of the Comanche Peak Nuclear Power Plant then under
congtruction near Glen Rose, Texas, from Texas Utilities Electric Company (TU Electric). Tofinancethe
purchase Brazos borrowed $220,782,000 from the FFB. These funds were advanced under three
promissory notes on various dates, at variousinterest rates, and with various maturities. Construction of
the Comanche Peak plant was plagued by cost overrunsand delays. Brazosfiled suit against TU Electric
in Texas state court charging, among other things, that TU Electric had failed to comply with Nuclear
Regulatory Commissionlicensing requirements. Summeary judgment wasgranted infavor of Brazosonthe
issue of liability. Brazosand TU Electric then entered negotiations to settle their litigation.

A settlement agreement was reached on July 5, 1988, under which TU Electric agreed to buy back
the Brazos share of the Comanche Peak plant. In exchange therefor, the agreement provided that TU
Electric would * execute and deliver to Brazos’ a promissory note (TU Note) in the principa amount of
$194,690,350.14, representing the outstanding principal of Brazos debt on the Comanche Pesk project,
plusinterest at 9 %2 % per annum until March 31, 2004 and thereafter at 8 %2 % per annum for the
remainder of the Note' s33-year term (until December 31, 2021). The settlement further provided that
Brazoswould immediately assgn and transfer the TU Note to REA, pursuant to an Assgnment Agreemernt,
“asamechanism for payment of the Brazos Comanche Peak Debt” (i.e., asaway to pay down Brazos's
FFB loans).

The TU Note, Assgnment Agreement, and Assignment referenced in the settlement agreement of
July 5, 1988, were executed by Brazosand TU Electric contemporaneoudy on December 22, 1988. The
Assgnment wasattached to the Assgnment Agreement asExhibit A. REA, ina* Consent and Acceptance
of Assgnment Agreement” signed by theagency’ sAdministrator, “ approv[ed] theterms, conditionsand
obligations set forth in the foregoing Assgnment Agreement.” Brazos thereupon assgned the TU Noteto
REA, and TU Electric began making quarterly paymentson the TU Noteto REA, rather than to Brazos,
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on December 31, 1988. REA accepted these TU Note payments and applied the funds toward paying
down Brazos FFB Debt.

The TU Note executed by Brazosand TU Electric in 1988 was, by itsterms, prepayable “at any
time.” However, if prepayment were made prior to June 30, 2004 (roughly the halfway point of the Note' s
term) the borrower (TU Electric) would have to pay a“prepayment penalty” in an amount specifiedina
schedule attached to the Note. By contragt, the Brazos FFB Debt was not automatically prepayable. Until
1993 the prepayment of FFB |oanswas governed by afedera statute, 7 U.S.C. 8 936a (Section 306(a)
of theRura Electrification Act (RE Act) of 1936), which placed limitations on therights of FFB borrowers
to prepay their loans (though when permitted prepayments carried no penalties). Qualifying to prepay a
loan was subject, among other conditions, to a determination by the Secretary of the Treasury that
prepayment would not have an adverse effect on FFB’ soperation. In other words, FFB borrowershad
no automatic right to prepay their loans.

To assurethat TU Electric’ sright to prepay the TU Note would not be abridged by itstie to the
Brazos FFB Deht, the parties established atrust mechanism in Paragraph 4 of the Assgnment Agreement
to enabl e prepayment of the TU Note to be uncoupled from prepayment of the FFB Debt. Paragraph 4
provided that TU Electric could prepay the TU Note “at any time in accordance with the provisions
thereof” unless such prepayment wasimpermissible under the terms of the Brazos FFB Debt. Inthe event
of suchimpermissbility Paragraph 4 provided that TU Electric could prepay the TU Note by (1) depositing
into atrust account sufficient fundsto pay off the remaining principa and interest due on the Note and (2)
paying the prepayment pendlty directly to Brazos. Ongoing installment payments on the Brazos FFB Debt
would then be made to RUS out of the trust corpus.

In August 1993 the federa law governing the prepayment of FFB loanswas changed. Congress
enacted an amendment to the RE Act of 1936 —the so-called Refinancing Authority —which eiminated
restrictions on the prepayment of FFB loans. Section 306(c) of the RE Act as added by Public Law 103
66, 107 Stat. 312, 7 U.S.C. § 936¢. Under the new law “[a] borrower of aloan made by the Federal
Financing Bank and guaranteed under section 306 [ RE Act] may, at the option of the borrower, refinance
or repay the loan or any advance on the loan, or any portion [thereof].” 7 U.S.C. 8 936¢(a). But the
Refinancing Authority also introduced a prepayment penalty: “A penalty shall be assessed against a
borrower that refinances or prepays aloan or loan advance, or any portion [thereof].” 7 U.S.C. §
936¢(b). Themethodology for calculating the prepayment penalty was set forth in the same subsection.
The purpose of the prepayment penalty was to compensate the Government for the interest it would not
collect over the full term of the loan.

On June 30, 1994, Brazos and the Federal Financing Bank executed a Refinancing Note to
consolidate all outstanding Brazos debt to FFB (the Comanche Peak Debt and other Brazos Debt) into
one new loan instrument (the Brazos FFB Note) in the principal amount of $336,580,610.06. Likeits
earlier promissory notesto the FFB, the new Brazos FFB Note was guaranteed by REA (now RUS) which
collected payments and otherwise administered the loan on behdf of the FFB. Thelatest maturity date of
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any debt covered by the new instrument was January 2, 2024.

With respect to prepayment conditions, Part 1A, paragraph 10 of the Brazos FFB Note provided
that “[f]or solong asthe Refinancing Authority [ 7 U.S.C. 8§ 936¢] shall bein effect, the Borrower may dect
to prepay dl or any portion of the unpaid principa baance of [the FFB Note].” One of the prepayment
conditions was anatification requirement that “[t]he Borrower shdl deliver to FFB written notification of
such prepayment el ection not lessthan 5 Business Days prior to the proposed date of prepayment ....” To
effect aprepayment the borrower wasrequired to pay “the outstanding principa amount .... al accrued
interest .... plus the prepayment premium [penalty] required by the terms of the Refinancing Authority.”

Inthe summer of 1995, after six and one half years of installment paymentsonthe TU Note, TU
Electric approached RUS about prepaying the balance of the TU Note. TU Electric informed Brazos of
itsintention and indicated that the amount of the prepayment would equal the outstanding principa and
interest due, plusthe prepayment penaty specified inthe TU Note. While acknowledging that prepayment
of the TU Note made it responsible for the prepayment penalty required by that Note, TU Electric
maintained that it would not pay any additiona penalty the Government might impose should RUS apply
the funds toward (partial) prepayment of the Brazos FFB Note.

On July 24, 1995, Brazos' s counsel, Joseph Riley, sent aletter to TU Electric’s counsel, Neil
Anderson, indicating that Brazos objected to prepayment of the TU Noteif it would effect a prepayment
of the Brazos FFB Noteresulting in aprepayment penaty against Brazos. Riley stated Brazos sposition
that “TU Electric’ s ability to prepay its Note is fettered by the Assignment Agreement and by the fact that
thelaw givesthe option to prepay the Brazos Comanche Peak Debt to Brazos Electric.” On August 24,
1995, Riley talked on the telephone with Dave Oblich in the Office of the General Counsel, Department
of Agriculture (DoA), reiterating Brazos sposition that “ asthe Borrower, Brazos Electric had the option
whether or not its notes were prepayable and that TU Electric could not act independently with regard to
prepaying its note to Brazos Electric’ s detriment.”

Inaletter to Terence Brady in DoA’ s Office of the Generd Counsdl on August 30, 1995, attorneys
for Brazos, Robert Jablon and Bonnie Blair, contended that if RUS had any intention of assessing a
prepayment pendty against Brazosasaresult of the TU Note' s prepayment, then the prepayment “ should
not take place without resolving the matter.” Brady responded to Jablon and Blair by letter dated
September 15, 1995, rgjecting Brazos' s position on the prepayment penalty issue. Brady stated that “[i]f
the[TU] noteisprepaidin accordancewith itsterms, RUSwill apply the paymentsfor the accounts of
Brazos in accordance with their [Brazos FFB Debt] terms.”

On October 6, 1995, LIoyd Randolph of the Department of Justice, Civil Division, sent adetailed
|etter to Brazos sattorney, Robert Jablon, restating the Government’ sintention “to transfer the proceeds
of the TU Prepayment to the Federal Financing Bank (“FFB”) to be applied toward advances and
associated chargeson Brazos' s promissory notesto FFB (“Brazos FFB Debt”).” Randolph referred to
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arecent meeting at which Jablon had indicated to RUS that Brazos*would not object” toaTU prepayment
“doneinaccordancewiththe Assgnment Agreement.” Randol ph then outlined the Government’ sposition
that “the TU Prepayment accordswith the Assignment Agreement and the TU Note.” Jablon responded
to Randolphin aletter dated October 10, 1995, refuting Randolph’ s contention that the TU Note and the
Assignment Agreement gave RUS the authority to assess a prepayment pendty against Brazos based on
aprepayment by TU Electric. Jablon restated Brazos s position that RUS could not accept prepayment
of Brazos FFB Debt from TU Electric without Brazos' s consent because only the borrower (Brazos) could
elect to prepay under the governing law. Any prepayment by TU Electric had to comply with the
Assignment Agreement, under which (in Brazos sview) “TU Electric bearsthe cost of any prepayment
penalties.”

With TU Electricand RUSclearly heading toward adeal, Brazosfiled suit on October 6, 1995
inU.S. Didtrict Court (Western Didtrict of Texas) againgt the United States (RUS) and TU Electric, seeking
declaratory and injunctiverelief to prevent prepayment of the TU Noteif aprepayment penalty would be
charged against Brazos. Thedistrict court denied Brazos srequest for injunctiverelief on October 26,
1995. RUS then accepted TU Electric’s prepayment of the TU Note on October 30, 1995. The
prepayment amount, which totaled $190,239,508.67, covered the outstanding principa and accrued
interest of the TU Note, aswell as a prepayment penalty (as specified inthe TU Note) of closeto $10
million. RUStransferred these proceedsto FFB, which applied the bulk of the funds—$172,611,914.01
—to partid prepayment of Brazos debt under the FFB Note, but only after setting aside $16,499,646.99
asaprepayment premium, or pendty. The amount of the pendty was cal culated under acomplex formula
set forth inthe Brazos FFB Note. The effect of the prepayment penalty wasto increase the remaining
balance on the Brazos FFB Note by $16.5 million. *

On August 28, 1997 thedidtrict court dismissed Brazos slawsuit againgt the United Statesfor lack
of subject matter jurisdiction and ordered the case transferred to the U.S. Court of Federad Claims. See
Brazos Electric Power Cooperative, Inc. v. United Sates, No. W95CA 318 (W.D.Tex. 1997). Brazos
gopededthisrulingto the U.S. Court of Appedsfor the Federa Circuit, which affirmed the digtrict court’s
order on May 19, 1998, 144 F.3d 784 (Fed. Cir. 1998). Likethedistrict court, the Federal Circuit held

! Brazos claims that the prepayment penalty isa“great injury” that “will have irreparable consequences to

Brazos.” Plaintiff asserts that increasing the remaining loan balance on the Brazos FFB Note by $16.5 million has
negative consequences for the company’s credit rating and ability to borrow money, and places a significant burden
on Brazos to amass sufficient assets to pay additional debt. Based on the information of record it does not appear
that the financial condition of Brazosis as dire as described. The court notes that since the onset of litigation
between Brazos and the United Statesin 1995 at |east two new loans have been made by RUS to Brazos. One, in the
amount of $12,226,263, was approved by the National Rural Utilities Cooperative Finance Corporation on August 19,
1997, and anather, in the amount of $75,696,000, was approved by RUS on April 3, 1999. These loans would appear
to indicate that Brazos's credit rating and ability to raise money is still sound, and most importantly with the very
government institution with which it is currently locked in litigation. In addition, as of December 31, 1998 Brazos's
rate of equity to assets was 14.86 % and its total margins and equities was $68,940,760. Brazos's net margins for 1998
were $880,553. So the evidence of record appears to indicate that Brazos has remained in sound financial condition.
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that exclusivejurisdiction restswith the Court of Federal Claimsunder the Tucker Act, 28 U.S.C. §1491
(1994), because (1) theactionisaclam againgt the United States, (2) it isfounded on an express contract
with the United States, and (3) theamount in controversy isin excess of $10,000. Brazosthen filed suit
in this court on November 30, 1998. 2

The partiesfiled repective motionsfor summary judgment in 1999 and ord argument washeld on
March 7, 2000. With the court’s consent and encouragement, the parties then engaged in settlement
discussionswhich lasted just over ayear. In separate statusreportsfiled on March 26, 2001, however,
the parties informed the court that they had been unable to reach a settlement and would each like to
supplement the record with additional legal arguments and/or documentation. The court advised the
parties, by order dated March 27, 2001, that it did not deem supplementation of the record to be
necessary and that it was taking the case under advisement for the purpose of issuing an opinion on the
issueof liability. On April 6, 2001, defendant filed amotion for reconsideration under RCFC 83.2(f),
requesting that the court reconsider itsorder. The court directed plaintiff to respond to thismotion, which
itdidintimely fashion on April 23, 2001. Defendant filed areply thereto, which wasfiled by leave of the
court onMay 7, 2001, and plaintiff responded with another short brief, which waslikewisefiled by leave
of thecourt on May 11, 2001. Plaintiff’ sresponse, defendant’ sreply, and plaintiff’ sfurther responsedl
offered additional legal argumentsand attached additional documentation, in effect supplementing the
record in the manner the parties had initially requested in their status reports of March 26, 2001. Inthe
interest of completeness, and alowing the parties the broadest range of argumentation, the court permitted
al of the supplemental materialsto be filed. Defendant’s motion for reconsideration is therefore moot.

DISCUSSION

Both parties have submitted voluminous briefs and argumentation, which have sometimes served
asmuch to obfuscate asto clarify thelegal issues. Nevertheless, the court agreeswith the partiesthat no
important factsarein dispute and that this caseis essentially one of contract and statutory interpretation.
In contract aswell as statutory interpretation, the court’ s examination beginswith the plain meaning of the
document’ sterms. If the language of the contract or the statute is unambiguous, then the court’ sinquiry

2 Contemporaneously with the filing of plaintiff’s Amended Complaint on November 30, 1998, Brazos
moved that the court “notify” TU Electric of the instant litigation, in accordance with Rule 14(a)(1) of the Rules of the
Court of Federal Claims, since TU Electric may have athird party interest in this action. The court issued such
Notice by certified mail on February 17, 1999, advising TU Electric to appear within 40 days after service of the
Notice, asrequired by Rule 14(g), if it wished to assert any claim or interest in the subject matter of the suit. A return
receipt dated March 16, 1999 indicates that TU Electric received the court’s Notice. TU Electric did not appear within
40 days, or anytime thereafter, to assert any claim or interest herein. Accordingly, TU Electric is not a party to this
action. The court notes that even though it lacks jurisdiction over TU Electric (because it has no claim against the
United States and is not the subject of a claim by the United States) and TU Electric has not chosen to join this
action as athird party, TU Electric could nevertheless be bound in a later suit in another court by certain
determinations made by this court in this case. See Midwest Industrial Painting of Florida v. United States, 1 Cl.Ct.
209, 211 (1983).
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isat an end and the plain language is controlling. See Goldsmith v. United States, 42 Fed. Cl. 664, 668
(1999); Wirth v. United States, 36 Fed.Cl. 517, 525-526 (1996).

The questions that must be addressed in deciding this claim are the following:

Q) Did the terms of the Brazos FFB Note, the TU Note, the Assignment and the Assignment
Agreement, individually or in any combination, permit RUS, over the objections of Brazos, to
accept prepayment of the TU Notefrom TU Electric, apply the fundsto prepay aportion of the
Brazos FFB Note, and assess a prepayment penalty against Brazos?

2 Did RUS have statutory authority under 7 U.S.C. 8§ 936¢ (the Refinancing Authority),

notwithstanding objections by Brazos, to apply fundsreceived from TU Electric to prepay aportion
of the Brazos FFB Note and assess a prepayment penalty against Brazos?

The TU Note, Assignment Agreement, and Assignment

The court beginsitsanaysisof the contract documentswith the TU Note, executed by Brazosand
TU Electric on December 22, 1988. Under theterms of thisinstrument, TU Electric (the “Borrower”) was
permitted to prepay the Note “at any timeinwholeor inpart.” 1 such prepayment was made prior to June
30, 2004, TU Electric was obligated to pay a“ prepayment premium” or “prepayment penaty” (theterms
are used interchangeably inthe TU Note). The amount of the penalty was set forth in apayment schedule
(of descending amounts through the years, depending on the date of prepayment) gppended to the TU Note
asExhibit A. Thus, according to the clear terms of the TU Note, TU Electric had an unrestricted right to
prepay the TU Note at any time, and was obligated to pay apenalty if such prepayment occurred before
mid-2004.

Rather than collect paymentsfrom TU Electric on the TU Note, Brazos elected, with the express
agreement of TU Electric and RUS, to assignthe TU Noteto RUS. Asexplained inthe Assignment, this
wasdone*“for the purpose of establishing amechanism for payment of Brazos Comanche Peak Debt and
aportion of Other Brazos Debt [all of which was later consolidated in the Brazos FFB Note].” The
Assgnment Agreement (to which the Assgnment was attached as Exhibit A) made clear that “al payments
by TU Electric in accordance with the [ TU] Noteto the Government .... shal be considered to bein full and
complete satisfaction of TU Electric’ s obligation under the [TU] Note to Brazos.” In addition, the
Assignment Agreement amplified the language of the Assignment in stating that the conveyance of the TU
Noteto RUSwas made“not in extinguishment, but asamechanism for payment of” Brazos FFB Debt.
Accordingly, under the terms of the Assignment Agreement and Assignment TU Electric’s quarterly
paymentsto RUS from the end of 1988 to 1995 served the dud purpose of paying down both the TU Note
and Brazos FFB Debt.

The Assgnment Agreement, consistent with the terms of the TU Note, provided that “TU Electric
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may prepay the [TU] Note at any time.” Two aternative methods of prepayment were specified. TU
Electric could prepay either (1) “in accordance with the provisions’ of the TU Note or (2) “if such
prepayment is not permissible at such time, in whole or in part to any extent, under the terms of the Brazos
Comanche Peak Debt or the Other Brazos Debt [ subsequently consolidated in the Brazos FFB Note] ...
by irrevocably depositing in atrust account .... [sufficient fundg] .... to make payment of the remaining
principal and interest .... paymentsdue onthe[ TU] Note. Contemporaneoudly with the deposit of such
[funds] intrust, TU Electric shall make payment of the prepayment premium [penalty] under the Note
directly to Brazos.”

Pantiff arguesthat the foregoing indruments, executed contemporanecudy on December 22, 1988,
make TU Electric, not Brazos, liable for any and dl prepayment pendtiesthat might arise—i.e., not only
fromthe TU Note but from the Brazos FFB Debt aswell. Plaintiff assertsthat “[n]owhere do the contract
documents state that Brazosisresponsiblefor prepayment pendties.” (Motion for Summary Judgment at
14.) Furthermore, “the mechanism the parties created to deal with prepayments, Paragraph 4 of the
Assignment Agreement, is express and unambiguous that TU Electric must pay any such prepayment
pendties” (Id.) Thelanguagereferencedin Paragraph4 of the Assgnment Agreement requires TU Electric,
after depositing funds sufficient to pay the remaining principa and interest on the TU Noteinto the trust
account, to “make payment of the prepayment premium under the Notedirectly to Brazos.” Plaintiff aso
citeslanguagefrom this paragraph requiring that any prepayment of the Brazos Comanche Peak [ FFB] Debt
out of the funds in the trust deposit be accompanied by “ applicable prepayment penalties.”

The court agreeswith plaintiff that the cited language in Paragraph 4 of the Assgnment Agreement
—referring to prepayment by use of thetrust mechanism—makes TU Electric liablefor prepayment penaties
not only on the TU Note (whichisnot in dispute), but aso those penalties resulting from any subsequent
prepayment of the Brazos FFB Debt. A prepayment pendty on the Brazos FFB Debt, though, would not
be an additional assessment against TU Electric, since it would come out of atrust corpus consisting
exclusively of the principa and interest already deposited to pay off the TU Note. The pertinent language
in Paragraph 4 providesthat the “ deposit in trust may thereafter beterminated .... at TU Electric’ srequest
... a such time or times as the underlying Brazos Comanche Peak Debt becomes prepayable, only by the
releaseto REA [RUS] from such deposit .... of sufficient fundsto prepay any of such Brazos Comanche
Peak Debt in accordance with thetermsthereof, including prepayment of applicable prepayment penalties
if any” (emphasisadded). Thislanguageisclear that any prepayment penalty assessed asaresult of the
prepayment of Brazos FFB Debt would be paid out of the same preexisting trust corpus. In other words,
the amount of principa and interest on the Brazos FFB Debt that could be paid off would be diminished by
the amount of trust funds needed to cover the prepayment penalty. TU Electric would not haveto pay the
prepayment penalty with additional funds.

The Government argues that the trust mechanism was no longer applicable at the time of the TU
Note's prepayment because the Refinancing Authority enacted in 1993 had rendered it superfluous.
Paragraph 4 did not establish the trust mechanism asthe primary method of prepayment, the Government
points out, but rather as a secondary method of prepayment required to be used by TU Electric only “if” (as
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in 1988) prepayment of Brazos FFB Debt was impermissible. Since the Refinancing Authority had
eliminated regtrictions on the prepayment of FFB loans, the Government reasonsthat TU Electric wasfree
in 1995 to prepay the TU Note under the primary method set forth in Paragraph 4—i.e., “in accordance
with theprovisons[of theNote].” Those provisions, according to the Government, allowed TU Electric
to pay theremaining principa and interest on the TU Note, aswell asthe prepayment premium, directly to
the noteholder (RUS, asassignee of Brazos). Prepayment of the TU Noteto RUS, under theterms of the
Assignment, effected the prepayment of a portion of the Brazos FFB Note aswell. Thistriggered the
prepayment penalty which, in the Government’ sview, the borrower of the FFB Note, Brazos, waslegally
obligated to pay.

The question of which prepayment mechanism set forth in Paragraph 4 was controlling at thetime
of TU Electric’ s prepayment in 1995 turns on the meaning of certain language stating the conditionsfor the
useof thetrust mechanism dternativefor prepaying the TU Note. Conditionsarethose actsor eventsthat
must exist beforethe performance under an existing contract clauseisrequired. SeeCriswell v. European
Crossroads Shopping Ctr., Ltd., 792 SW. 2d 945, 948 (Tex. 1990). The pertinent languagein Paragraph
4 reads asfollows:

“TU Electric may prepay the[TU] Note at any time..... [I]f such prepayment isnot permissible at
such time, inwhole or in part to any extent, under the terms of the Brazos Comanche Peak Debt
or the Other Brazos Delt, it isunderstood and agreed that TU Electric may make aprepayment in
full and complete satisfaction of all of its remaining obligations under the [TU] Note .... by
irrevocably depositing in atrust account .... money ... or Government obligations.... sufficient ...
to make payment of the remaining principa and interest .... payments due under the[TU] Note.”
(Emphasis added.)

Thisisnot themost artful phraseology, asit tendsto blur the distinction between the two sets of debt
obligationsit references—the TU Note and the various Brazos FFB |oans that were later consolidated in
the Brazos FFB Note. Nevertheless, based on acareful reading of the subject language, the court finds that
thewording of the Assgnment Agreement lendsitsdf to only onereasonableinterpretation, and istherefore
unambiguous as a matter of law. See Grumman Data Systems Corp. v. Dalton, 88 F.3d 990, 997
(Fed.Cir. 1996). The Assgnment Agreement saysthat TU Electric must use the trust mechanism to prepay
the TU Noteif, for any reason, the terms of the Brazos FFB Debt instruments (or the successor Brazos FFB
Note) make prepayment of the TU Note directly to RUS impermissible. * Furthermore, the Assignment
Agreement isabsolutely clear in providing that “[ c]ontemporaneoudy with the deposit of [fundsto cover

3 The Government contends that * the second sentence of Paragraph 4 does not refer to whether TU is
impeded from prepaying the TU-Brazos Note, but to whether Brazos isimpeded from prepaying its debt to RUS.”
(U.S. Opposition and Cross-Motion to Brazos' s Motion for Summary Judgment at 17.) The Government has misread
the pertinent language. The “Note” referenced throughout this provision isthe TU Note (Definition (o) of the
Assignment Agreement makes this clear) and the prepayment references in the provision apply likewise to the TU
Note.
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outstanding principa andinterest] intrust, TU Electric shal make payment of the prepayment premium under
the TU Note directly to Brazos.” (Emphasis added.)

The Government argues that RUS is not bound by the Assignment Agreement becauseitisnot a
party thereto. The Government contends that the contract between Brazos and RUS consists only of the
Assgnment and the Brazos FFB Note. In support of itsargument that RUSisnot aparty to the Assgnment
Agreement, the Government pointsout that Brazosand TU Electric are specifically identified as* parties’
to the instrument, whereas RUS merely signed a “ consent and acceptance” thereof at the end of the
document (“the undersigned [RUS)] accepts, consentsto and gpprovesthe terms, conditions and obligations
st forth in the foregoing Assgnment Agreement.”). The court is not persuaded by thisdistinction. The
Government acknowledges the Assignment to be a contract document between Brazos and RUS even
though (in contrast to the Assignment Agreement) it bears no signature of any RUS official. Moreover, the
Government’ s blithe disavowal of any contractual relationship between RUS and Brazos under the
Assignment Agreement ignores the close interrelationship of that instrument and the Assignment.

The Assgnment specifically providesthat “[t]his assgnment of the[TU] Note by Brazosto [RUS]
isfor the purpose of establishing amechanism for payment of [the Brazos FFB Debt] as defined in the
Assignment Agreement to which thisform of Assignment has been attached asExhibit “A”.” (Emphasis
added.) Thislanguageintheinstrument of Assignment does morethan merely referencethe Assignment
Agreement. It “defines’ the mechanism for payment of Brazos FFB Debt in terms of the Assignment
Agreement, and therefore bringsthe terms of that instrument directly intothe Assgnment. The mechanism
for payment set forthin the Assignment Agreement includesthe prepayment provisonsin Paragraph 4. The
court finds, therefore, that the Assignment incorporates by reference the language of the Assignment
Agreement requiring that TU Electric prepay the TU Noteinto atrust account, and the prepayment premium
directly to Brazos, if prepayment of the Brazos FFB Debt was not permissible. SeeFirth Construction
Co. v. United Sates, 36 Fed.Cl. 268, 275 (1996). Prepayment of the Brazos FFB Note by TU Electric
was not permissi ble because Brazos did not want it prepaid. Accordingly, it wasincumbent upon RUS
under the Assignment Agreement to ensurethat TU Electric, inexercising itsright to prepay the TU Note,
deposit the outstanding principal and interest on the TU Noteinto atrust account and pay the prepayment
premium directly to Brazos. RUS did not honor this contractual obligation toward Brazos.

The disposition of this case, however, does not turn just on the Assignment and Assignment
Agreement. The core contract instrument between Brazos and RUS, to which the court now turns, isthe
Brazos FFB Note.

The Brazos FFB Note

The Brazos FFB Note provides as follows with respect to prepayment: “For so long as the
Refinancing Authority shal bein effect, the Borrower may elect to prepay dl or any portion of the unpaid
principa balance....” together with accrued interest and the required prepayment pendty. Thislanguage
setstwo conditionsfor prepayment: (1) the Refinancing Authority must till bein effect and (2) prepayment
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must be at the el ection of the borrower. Condition (1) was met only insofar asat thetimeof TU Electric’s
prepayment in 1995 the Refinancing Authority (7 U.S.C. 8 936¢), enacted in 1993, wastill the law. But
the Refinancing Authority explicitly statesthat FFB loansmay be prepaid “ at the option of the borrower,”

and TU Electric was not the borrower of the Brazos FFB Note. Condition (2), which restates the
“borrower eection” requirement of the Refinancing Authority, wasclearly not met because Brazos, not TU

Electric, was the borrower of the Brazos FFB Note and Brazos did not elect to prepay. The Brazos FFB
Note also requiresthat written notification of a prepayment beddivered to RUS by the borrower not less
than five businessdaysbeforethe date of prepayment. RUS received no such notification from Brazos, as
Brazos did not wish to prepay.

Accordingly, the court findsthat RUS breached the terms of the Brazos FFB Note when it accepted
prepayment of the TU Note from TU Electric and, over the vigorous objections of Brazos, applied the
proceeds to prepay a portion of the Brazos FFB Note.

The Government arguesthat RUS, as assignee of the TU Note, was obligated to honor the terms
of that instrument. TU Electric, under thetermsof the TU Note, had an unequivocd right to prepay it at any
time. According to the Government thisright of TU Electric created a corresponding duty on the part of
RUS, under the TU Note and the Assignment Agreement, to accept such prepayment. “Under the
Assignment Agreement to which Brazoswas aparty,” the Government contends, “ RUS then had aduty to
apply the proceedsto the Brazos FFB Debt,” triggering the prepayment penalty. (U.S. Opposition and
Cross-Motion to Brazos' s Motion for Summary Judgment at 19-20.)

Thisargument, however, ignores other obligations of the Government (and TU Electric) under the
Assgnment Agreement toward Brazos. Asprevioudy discussed, Paragraph 4 of the Assgnment Agreement
allowed TU Electricto prepay the TU Notedirectly to RUS only if the Brazos FFB Note was prepayable,
abasic condition of which wasthat the borrower of that note (Brazos) elected to prepay. But Brazosdid
not elect to prepay the Brazos FFB Note. Accordingly, RUS did not have aduty (nor aright) to accept
any payment from TU Electric if it wasto be applied toward prepayment of the Brazos FFB Note.

TU Electric did not purport to be exercisng the “borrower’ s election” to prepay the Brazos FFB
Notewhenit prepaidthe TU Note. Nowherein therecord isthere any evidencethat TU Electric clamed
that right, or that TU Electric intended to prepay any debt obligation other than the TU Note. RUS alone
arrogated to itsdf the right to gpply the funds received from TU Electric to partidly prepay the Brazos FFB
Note, and assess a prepayment pendty against Brazosin clear contravention of the Assgnment Agreement
and the Brazos FFB Note.

The Government maintains that the function of the trust mechanism wasto alow TU Electric to
prepay the TU Note even when Brazos was not permitted by statute to prepay the Brazos FFB Debt. This
was indeed an important function of the trust mechanism. But it was not the only function. The trust
mechanism a so served asan aternative method for TU Electric to prepay the TU Noteif TU Electricwas
not permitted to prepay under the terms of the Brazos FFB Debt (to which the TU Note prepayment was
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tied) because Brazos, as the FFB borrower, did not elect to prepay it.

With Brazos opposed to any prepayment of the Brazos FFB Note, and TU Electric determined to
prepay the TU Note, the trust mechanism should have been called into play. That wastheonly coursethe
three partiescould have taken cons stent with their respectiverightsand dutiesunder thethreeinstruments
in question —the TU Note, the Assignment Agreement, and the Brazos FFB Note. By using the trust
mechanism, TU Electric could have exercised itsright to prepay the TU Note, Brazos could have exercised
its option not to prepay the Brazos FFB Note, and RUS could have continued to receive regular instalment
payments on the Brazos FFB Note (from the trust account rather than from TU Electric). Assolicitousas
RUS wastoward TU Electric’ sright to prepay the TU Note, RUS should have shown similar respect for
Brazos sright not to prepay the Brazos FFB Note to avoid the assessment of aprepayment penalty. One
wonders whether the lure of awindfall might have colored the Government’s actions. *

The Government contendsthat Brazosisthe source of itsown difficultiesinthisclam. If Brazos had
samply taken its settlement money directly from TU Electricinstead of having it paid to RUS, Brazoswould
havetotaly controlled any and al paymentsto RUS under the FFB Note. By choosing to structureaded
dlowing athird party (TU Electric) to make paymentsto RUSfor the purpose of paying down Brazos FFB
Debt, Brazos assumed therisk that TU Electric might make apayment that could trigger the prepayment
penalty on the Brazos FFB Note.

The Government suggeststhat Brazos could havetried to negotiate protection specifically against
prepayment penalties on the Brazos FFB Debt in its contracts with TU Electric and RUS. Firgt, it could
have sought agreement with TU Electric, as part of the Assgnment Agreement in 1988 or asan amendment
thereto after enactment of the Refinancing Authority in 1993, to either (a) bar TU Electric from prepaying
the TU Noteor (b) have any prepayment of the TU Note made directly to Brazosinstead of to RUS. Both
of these deviceswould have preserved Brazos' s control over any prepayment of the FFB Debt to RUS.
Second, Brazos could have sought agreement with RUS, as part of the Brazos FFB Notein 1994, that RUS
not treat a prepayment by TU Electric of the TU Note as a prepayment by Brazos of the FFB Note
triggering the prepayment penalty due thereunder.

In this same vein, however, the court notes that the Government could also have taken stepsto
negotiate prepayment language to itsliking in the Brazos FFB Note of 1994. The Government could have
sought to broaden the definition of “borrower” in the prepayment provision of the Brazos FFB Note, crafted
adefinition of thetermthat included TU Electric, or smply inserted language specifically authorizing TU
Electric to prepay the Brazos FFB Note. But the applicable language in the Brazos FFB Note is

4 Whether TU Electric may also stand in breach of contract with Brazosis not a question for this court. TU
Electric is not a party to this action and the court has no jurisdiction over TU Electric. See Footnote 2, supra. The
court notes that Brazosisin litigation with TU Electric in the State of Texas. The District Court of McLennan County
issued summary judgment for TU Electric on August 17, 1999 (Brazos Electric Power Cooperative v. Texas Utilities
Electric Cooperative, No. 98-3839-1). At the time of this opinion that case was still on appeal.



-13-
unambiguous that the “borrower” with the prepayment election is Brazos alone.

The court agrees with the Government that more explicit language, such asthat suggested above,
may have brought further clarity to the contract documents and may have helped to steer the parties around
the pitfallsleading to the current litigation. But the existing language, as previoudy discussed, is aready
aufficiently clear to establish the responsbilitiesof TU Electric and Brazosfor prepayment penatiesonthe
respectivenotes. Moreover, theapplicable provisionsof the FFB Note, the Assignment and the Assignment
Agreement unambiguously establish that Brazos cannot be held liablefor any prepayment pendtiesonthe
Brazos FFB Note unless Brazos elected to prepay it.

Accordingly, thetermsof the Brazos FFB Note precluded its prepayment against thewill of Brazos,
and RUS breached that contract when it accepted prepayment from TU Electric in 1995.

7 U.S.C. § 936¢ (Refinancing Authority)

The Refinancing Authority providesthat an FFB borrower may “at the option of the borrower”
prepay aloan or any portion thereof, 7 U.S.C. § 936¢(a), and that a prepayment penalty “shall be assessed
againgt [the] borrower,” 7 U.S.C. 8§ 936¢(b). (Emphasis added.) The Government argues that Brazos
conveyeditsrightsasaborrower to control and make payments on the Brazos FFB Noteto TU Electric
by assigning the TU Noteto RUS* asamechanism for payment of Brazos Comanche Peak Debt and a
portion of Other Brazos Debt” [later consolidated in the Brazos FFB Note]. According to the Government,
“[t]he TU-Brazos Note, the Assignment, and the Assignment Agreement, the terms of which Brazos
accepted before assgning the TU-Brazos Note to RUS, provide express contractual consent for the United
States to accept the TU [Electric] prepayment and to apply the proceeds to the Brazos FFB Note at the
‘option of the borrower’ for purposes of 7 U.S.C. § 936¢.” (Defendant’s Reply Brief at 4.)

Asamatter of law, the Government argues, prepayment of the Brazos FFB Notein 1995 was*at
the election of the borrower” when TU Electric exercised its contractud right to prepay the TU Note and
RUS, pursuant to its contractual duties as assignee, accepted the prepayment and applied the proceeds
toward prepayment of the Brazos FFB Note. Moreover, under the terms of the Brazos FFB Note, the
borrower wasrequired at the time of prepayment to pay outstanding principal, accrued interest, and the
prepayment premium due on the Note. According to the Government, therefore, RUS did not breach the
termsof theRefinancing Authority in prepaying the Brazos FFB Noteor in assessing the prepayment penalty
against Brazos, the “borrower.”

These arguments are without merit. The Government ignoresthe plain meaning of the statute, which
gatesin no uncertain termsthat FFB loans may be prepaid at the option of the borrower. The Government
does not contest that Brazos remained at al times the borrower of the Brazos FFB Note, and that Brazos
protested the prepayment in 1995. But it arguesthat the statute, 7 U.S.C. 8 936¢(a), isnot violated when
prepayment “ a the option of the borrower” occurs by operation of the borrower’ s contractual obligations.
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Theborrower’ scontractua obligationshave been scrutinized by thiscourt, however, and they do not include
responsibility for any prepayment penalty arising from the Brazos FFB Note because Brazos never
conveyed away, in any of the contract instrumentsinvolved inthisclaim, itsright to decideif and whento
prepay that Note.

TU Electric never clamed that it wasthe borrower of the Brazos FFB Note or that it acquired any
contractual right to prepay the Brazos FFB Note. TU Electric never purported to prepay any debt
instrument in 1995 other thanthe TU Note. RUS had no authority under the statute, therefore, totreat TU
Electric’s prepayment of the TU Note as a“borrower’s election” to prepay the Brazos FFB Note.

Accordingly, the court findsthat RUS acted without statutory authority in gpplying the proceeds of

the TU Note to prepayment of the FFB Note without the consent of Brazos, the FFB borrower, and then
ng Brazos with the prepayment penalty.

Supplemental Briefing

Aspreviously mentioned, the Government filed amotion for reconsideration on April 6, 2001,
requesting that the court reconsider its order of March 27, 2001, denying both parties the right to
supplement the record. Supplemental briefs by the two parties rendered the motion moot. °

The Government gatesin its motion thet it wishesto “ correct asgnificant error of fact” by plantiff's

5> Rule 83.2(f) of the Court (Reconsideration of Orders) provides that: “No response may be filed to amotion
for .... reconsideration. However, the court will not rulein favor of such a motion without first requesting by order a
responsetoit.” Thus, under the rule neither party had an inherent right to brief defendant’ s motion or to submit
additional documentation to the court. The court, exercising its prerogative under the rule, ordered plaintiff on April
9, 2001 to respond to the motion for reconsideration. Rule 83.2(f) makes no provision for any further reply by the
moving party. Accordingly, the court advised defendant in its order that no reply would be necessary.

Plaintiff submitted its response on April 23, 2001, in compliance with the court’s order, and attached
materials which went beyond the scope of the court’s order. These included a 1988 letter agreement signed by
Brazos, TU Electric, and REA (RUS) just before the Comanche Peak settlement between Brazos and TU Electricin
July 1988, containing references to how prepayment of the TU Note and Brazos FFB Debt would be handled, as well
asaseries of correspondence and documentation exchanged between Brazos and REA in 1987-88. The court

allowed the attachments to be filed in addition to the response brief on April 24, 2001. Defendant then submitted its

unsolicited reply brief on May 3, 2001, attaching thereto copies of two of the three “old form notes’ that governed
Brazos Comanche Peak Debt prior to its consolidation in the Brazos FFB Notein 1994. Though these materials were
not submitted pursuant to a court order, and were beyond the scope of briefing contemplated in a Rule 83.2(f) motion
for reconsideration, in the interest of fairness the court ordered that they befiled on May 7, 2001. Plaintiff then filed
an objection and motion to strike or, in the aternative, to file a brief response on May 9, 2001, attaching two letters
from Brazos to REA in June and July 1988 bearing upon the aforementioned | etter agreement regarding the
Comanche Peak settlement. The court denied the motion to strike, but allowed plaintiff’s brief response and
attachmentsto be filed on May 11, 2001.
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counsel at oral argument which, in the Government’s view, “left the Court with a fundamental
misunderstanding .... [and] .... may lead to amanifest error of law.” (Motionat 1.) The Government cites
acolloquy between the court and plaintiff’ scounsd which, the Government alleges, | ft the court with the
misperception that the three “old form notes’ which governed Brazos s Comanche Pegk debt prior to their
1994 refinancing into the Brazos FFB Note were, by their terms, not prepayable, so that only the passage
of 7U.S.C. §936(c) in 1993 created aSituation whereby prepayment by TU Electric could make Brazos
ligblefor a* prepayment premium.” The Government citeslanguagein the“old form notes” indicating that
two of them were prepayable after 12 years and the third without any waiting period. According to the
Government, the “old form notes’ provide the contractual context addressed by Paragraph 4 of the
Assignment Agreement and the“ only plausible interpretation of Paragraph 4” isthat “ permissibility of
prepayment is based upon the expiration of the 12-year period specified inthe Old Form Notes, after which
prepayment is permissible but only with the payment of a prepayment premium by Brazos.” (lId. at 4,
emphasisintheorigind.) When Brazosrefinanced its“old form notes’ in 1994, placing dl of its FFB Debt
under the new Brazos FFB Note, it becameimmediately prepayable. “[N]othing in Paragraph 4 of the
Assignment Agreement,” the Government concludes, “ precluded TU [Electric’s] direct prepayment,
absolved Brazos of its FFB prepayment premium, or required using the trust mechanism.” (ld. a 5.)

Contrary to defendant’ s assertion, the court was not misled by the referenced collogquy with
plaintiff’ scounsd. Thecolloquy, viewedinitsentire context, indicated that plaintiff’ scounse wasuncertain
whether Brazos had ever sought, or was ever allowed by the Government prior to the enactment of 7
U.S.C. 8 936c¢, to prepay any part of its FFB Debt. The court was not under the misperception, asaleged
by defendant, that the passage of the Refinancing Authority crested the only Situation inwhich aprepayment
by TU Electric could make Brazosliablefor aprepayment pendty. It wasclear to the court from theterms
of the Brazos FFB Note that Brazos would be digible for any prepayment penalty that arose from an
election by theborrower (Brazos) to prepay, and the court inferred (correctly) that the antecedent “ old form
notes’ had the same* borrower dection” terms. An election by the borrower to prepay the “ old form notes’
could have taken the form of Brazos consenting to TU Electric’ s prepayment (subject, of course, to the
Government’ swillingnessto accept prepayment), in which case Brazos would have beenliablefor the
prepayment penalty. But Brazos did not give any such consent to TU Electric.

The court does not agree with the Government’ s“only plausibleinterpretation” of Paragraph 4 of
the Assignment Agreement. The contractual terms governing the prepayability of the* old form notes”
(Brazos Comanche Peak Debt) prior to 1994 are, contrary to the Government’ sopinion, not determinative
inthe court’ sinterpretation of Paragraph 4. Asdiscussed in detail earlier inthisopinion, the Assignment
Agreement addressesthe prepayability not only of Brazos FFB Debt, but first and foremost of the TU Note.
The crucid languagein Paragraph 4 —“if such prepayment isnot permissible at such time” —refersto the
prepayment by TU Electric of theTU Note, and specifiesthat if the " terms of the Brazos Comanche Peak
Debt [“old form notes’] or Other Brazos Debt” (to which TU Note paymentsaretied in the Assgnment and
the Assgnment Agreement) make such a prepayment impermissible, then TU Electric may only prepay the
TU Note by use of thetrust mechanism. One of the terms governing the prepayability of the® old form
notes” (and the successor Brazos FFB Note into which they were consolidated) — aterm which the
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Government repeatedly ignores—wasthat “[tjhe Borrower may elect” to prepay theinstruments. (Emphasis
added.) Brazoswasthe borrower of the FFB notes, not TU Electric. So TU Electric could not prepay
them without the consent of Brazos. Contrary to the Government’ s assertion, therefore, Paragraph 4 of the
Assignment Agreement did preclude TU Electric from directly prepaying the Brazos FFB Note, did require
TU Electric to prepay the TU Note by use of the trust mechanism, and did absolve Brazos from any
prepayment premium on the Brazos FFB Note. ©

In short, the court rgjects defendant’ s argument that there was any “significant error of fact by
plaintiff’s counsel” at oral argument that would lead the court “to a manifest error of law.”

Initsresponseto defendant’ smotion for reconsideration, plaintiff attached aletter agreement sgned
by Brazos, TU Electric and REA (RUS) on June 30-July 1, 1988, setting forth the signatories
“understanding of the conceptua framework to which we have agreed for completing and securing REA
approva of the[ Comanche Peak settlement, including the Assgnment Agreement].” Intheletter agreement
the Sgnatories specificaly agreed that TU Electric could prepay the TU Notewithout redtriction if the Brazos
FFB Debt was prepayable without pendty, but that it must use the trust mechanism if the Brazos FFB Debt
was not prepayable without pendty. Theletter agreement stated that it was “to serve as an expression of
intent of the parties and REA to set forth terms to be included in the definitive documentation.”

Defendant arguesthat the court should not consider the 1988 | etter agreement because it was merely
apreliminary conceptua understanding that wasmerged into and superceded by the Assignment Agreement
later that year. Sincethe Assignment Agreement was afina integrated contract, the Government asserts
that the parol evidence rule barstheuse of antecedent or contemporaneous extringc evidence, likethe letter
agreement, to supplement or vary itsterms. See David Nassf Associatesv. United Sates, 557 F.2d 249,
256 (Ct.Cl. 1977). Paintiff countersthat the letter agreement does not violate the parol evidencerule
becauseitstermsare cons stent with the language of the Assignment Agreement and it was offered not to
modify the Agreement, but to explain the circumstances surrounding itsformation. See City of Tacomavv.
United Sates, 38 Fed.Cl. 582, 589 (1997). Asthe court agrees with plaintiff’sinterpretation of the
Assignment Agreement in any event, and finds the prepayment terms of Paragraph 4 to be unambiguous,
the parties’ argumentswith respect to the propriety of taking theletter agreement into consideration are
superfluous.

The Government al so addressesthe notice requirement of the Brazos FFB Note, dleging thet itis
aconditionimposed upon Brazosfor the benefit of the Government and can therefore be voluntarily waived
by the Government. Thisisaweak, essentiadly irrelevant, argument that does nothing to counter the
fundamental weskness of the Government’ scase, i.e, thefact that under the terms of the Brazos FFB Note

® Duri ng oral argument the court suggested that there may be some ambiguity in the prepayment provision
of the Assignment Agreement. After athorough review of the subject instrument, however, and for the reasons
explained in this opinion, the court has determined that the pertinent language in the Assignment Agreement is
unambiguous.
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and the antecedent “ old form notes’ only the “borrower” could elect to prepay. Indeed, if RUS had
properly observed the notice requirement it could have avoided thisentire lega imbroglio. In any event,
regardless of whether RUS could waive the requirement that Brazos provide notice of itsintent to prepay,
it certainly had no right to grant the right to exercise that prepayment election to a non-borrower (TU
Electric).

Next the Government arguesthat it had no authority to set up the trust mechanism because onceit
received the prepayment of the TU Note from TU Electric it was obligated under the Miscellaneous
Receipts Act, 31 U.S.C. 88 3302 et seq., to deposit the money in the U.S. Treasury. See Scheduled
Airlines Traffic Offices, Inc. v. Dept. of Defense, 87 F.3d 1356, 1361 (D.C. Cir. 1996). Thisargument
issdf-serving and meritless. RUS should never have accepted the prepayment money from TU Electricin
partial prepayment of the Brazos FFB Note because, under thetermsof the Assignment Agreement and
the Brazos FFB Note, aswell asthe statutory Refinancing Authority, 7 U.S.C. 8 936¢, only Brazos could
elect to prepay it. By accepting prepayment from TU Electric, and assessing aprepayment penalty against
Brazos, RUS breached its contract with Brazos. RUS may have been obligated by law to deposit the
prepayment fundswith the Treasury oncethey werereceived, but that after-the-fact requirement cannot
obscure the prior breach.

The Government would have the court believethat it was amere automaton, powerlessto influence
TU Electric’s mode of prepaying the TU Note. On the contrary, RUS had affirmative duties to its
contracting partner, Brazos, under the Assgnment Agreement and the Brazos FFB Note. Under Paragraph
4 of the Assignment Agreement, for exampl e, the trust account wasto be established at anational bank
“selected by TU Electric and Brazos, and acceptable to the Government.” So RUS was tasked with an
oversght rolein the establishment of atrust mechanism. When Brazos objected to prepayment of the FFB
Note because of the prepayment penalty, RUS should have steered TU Electric toward prepayment of the
TU Noteviathe establishment of atrust account. Thiswould have accorded with TU Electric' s contractual
right to prepay the TU Note, allowed continued installment payments on the Brazos FFB Note, and avoided
any prepayment penalty. Instead, RUS breached its contract with Brazos by accepting prepayment of the
TU Notedirectly from TU Electric and ng a prepayment penaty on the FFB Note against Brazos.

Defendant’ s final argument — that the Government did not reap afinancia benefit from the
prepayment and that Brazos was not damaged by the transaction — can hardly be squared with the record.
The conduct of RUS and Brazos—i.e., the evident eagerness of RUS to consummate the transaction and
Brazos svigorousopposition to it —undermines defendant’ s contention that the prepayment produced no
benefits or damagesfor the parties. The prepayment would appear to have benefitted the Government
becauseitimmediately received $190 million from TU Electric, whichit could then reinvest or usefor other
purposes, whereasif thetrust mechanism had been used, the Government would havereceived only the
regular quarterly installment payments on the Brazos FFB Note. Brazos would appear to have been
damaged because the prepayment penalty reduced the net amount of prepayment on the Brazos FFB Note
and thusincreased Brazos sremaining debt with the FFB. The actua amount of damages, however, cannot
be determined thisday. That issue must be addressed in subsequent proceedings.
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Other |ssues

Paintiff contendsthat the Government (RUS) wasa* primary drafter” of the TU Note, Assgnment
Agreement and Assignment, so that any ambiguity in thoseinstruments must beinterpreted against RUS.
See Stuyvesant Dredging Co. v. United Sates, 11 CI.Ct. 853, 861, aff'd, 834 F.2d 1576 (Fed.Cir.
1987). The Government deniesthat thelega doctrine of “contra proferentum” gppliesin thiscase, arguing
that the documents were not authored exclusively by the Government but were rather ad hoc arrangements
negotiated by TU Electric and Brazos with participation from the Government in the drafting process. See
Consumers Ice Co. v. United Sates, 475 F.2d 1161, 1165 (Ct.Cl. 1973). Moreover, there is no
ambiguity in any of theinstrumentsthat could justify the doctrine’ susein thefirst place. See Grecov.
Department of the Army, 852 F.2d 558, 560 (Fed.Cir. 1988). The court agreeswith the Government’s
lega argument (though not with itsinterpretation of the subject documents) that where, ashere, thelanguage
is unambiguous, there is no legal basis for applying the doctrine of “contra proferentum.”

Plaintiff also requested relief under the takings clause of the Fifth Amendment to the U.S.
Condtitution, asan alternativeto the breach of contract claim. Brazos submitted no argument or evidence
in support of this aternative theory, and the court finds no lega basisfor the claim. The $16.5 million
assessment against Brazos was a prepayment penalty emanating directly from a contract between Brazos
and the Government. When, as here, therights and duties of the parties are grounded in acontract, and the
nature of the disputeisamoney claim arising from that contract, the applicablelegal theory isbreach of
contract rather than ataking. See Sun Qil Co. v. United Sates, 572 F.2d 786, 818 (Ct.Cl. 1978).

CONCLUSION

In summation, al of the contract and statutory authority governing the prepayment of the Brazos
FFB Note—i.e.,, the Assignment Agreement, the Brazos FFB Note and antecedent “old form notes,” as
well asthe Refinancing Authority (7 U.S.C. § 936¢) —gave the borrower the election to prepay. Brazos
wastheborrower of al the FFB loansinvolved inthisclaim, and therefore only Brazos could el ect to prepay
them. None of the contract instruments between Brazosand TU Electric contains any conveyance of that
“borrower eection” right from Brazosto TU Electric. Nor did TU Electric, whenit prepaid the TU Note
to RUS, purport to be exercising the “ borrower’ s election” to prepay the Brazos FFB Note at the same
time. Prepayment of the Brazos FFB Note was an action which RUS took on its own with the fundsit
received from TU Electric. It isabundantly clear that thetrust mechanism set forth in Paragraph 4 of the
Assgnment Agreement was concelved specificaly asameansto permit TU Electric to prepay the TU Note
in the event that Brazos objected to the contemporaneous prepayment of the Brazos FFB Note. Therefore,
RUS violated its contractual obligation to Brazos when it applied the funds received from TU Electric
(prepaying the TU Note) toward partid prepayment of the Brazos FFB Note without the consent of Brazos.
RUSVviolated itsstatutory obligationto Brazosaswell, sincethe Refinancing Authority likewise provided
for prepayment of FFB loans only “at the option of the borrower.” RUS was therefore statutorily barred
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from accepting prepayment of the Brazos FFB Note without the consent of Brazos.

Thus, the court finds that the Government breached its contract with Brazos and exceeded its
statutory authority by prepaying the Brazos FFB Note without the consent of Brazos and by assessing the
resulting prepayment penaty againgt Brazos. Summary judgment is gppropriate where, as here, thereisno
genuineissueasto any materia fact and the moving party isentitled to judgment asamatter of law. RCFC
56(c); Schuerman v. United Sates, 30 Fed.Cl. 420, 434 (1994); Mingus Constructors, Inc. v. United
Sates, 812 F.2d 1387, 1390 (Fed.Cir. 1987).

Accordingly, the court hereby GRANTS plaintiff’ smotion for summary judgment on theissue of
liability. Defendant’s cross-motion for summary judgment is DENIED.

The partiesare directed to advise the court asto further proceedingswithin 30 days. Inthe court’s
view atria on damages should not be necessary if the parties make agood faith effort to resolve the matter.

ThomasJ. Lydon
Senior Judge



